2014 1 ( ) 180
No. 1 2014 Jinan Journal ( Philosophy and Social Sciences) Sum No. 180

O (1% 2
ptus
2 <%~
R Z ik
( 200240)
N 2012 4 Optus
2008 Cablevision Optus
D923.4 A 1000 —5072(2014) 01 —0036 - 07
“ ”» 13 ”
o)
[13 »
S
“ ”» [43 ”»
« ” @®
“
» “ »
N o “ i “time-shifting”
N 1984
@ I
2013 -07 -01
(1980—)
( X S 12YJAZHI16) ;
4 X 1 11JCZ04) ;
4 N 1 13SFB5028) .
@® 2012 3 4 » 2
: : ( —2012 3 5
y . *http: / /news. xinhuanet. com/politics /20121h/2012-03 /15 /¢_111660147 _6. htm
2013 4 23 “ 7 D IT N
IT
o7 - http: //baike. baidu. com/view/1316082. htm 12013 4 23

@ Sony Corp. of Am. v. Universal City Studios Inc. 464 U.S. 417 454 -55 (1984) .
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D Sony Corp. of Am. v. Universal City Studios Inc. 464 U.S. 417 454 -55 (1984) at 423. “time-shifting " -the practice of recording
a program to view it once at a later time and thereafter erasing it. Time-shifting enables viewers to see programs they otherwise would miss
because they are not at home are occupied with other tasks or are viewing a program on another station at the time of a broadcast that they
desire to watch.

@ Sony Corp. of Am. v. Universal City Studios Inc. 464 U.S. 417 454 —55 (1984) at 455. “supports the District Court’s conclusion
that home time-shifting is fair use. ”

@ Sony Corp. of Am. v. Universal City Studios Inc. 464 U.S. 417 454 —55 (1984). P1  “The Supreme Court Justice Stevens held
that manufacturers of home videotape recorders demonstrated a significant likelihood that substantial numbers of copyright holders who li—
censed their works for broadcast on free television would not object to having their broadcasts time shifted by private viewers and owners of
copyrights on television programs failed to demonstrate that time shifting would cause any likelihood of nonminimal harm to the potential mar—
ket for or the value of their copyrighted works. .. ”

@ Sony Corp. of Am. v. Universal City Studios Inc. 464 U.S. 417 454 —55 (1984) at 455. “supports the District Court’s conclusion
that home time-shifting is fair use. ”

® Singtel Optus Pty Ltd v National Rugby League Investments Pty Lid ( No2) 2012 FCA 34.

© Cartoon Network LP v. CSC Holdings Inc. ( Cablevision II) 536 F.3d 121. (2d Cir. 2008) .
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@ Cartoon Network LP v. CSC Holdings Inc. ( Cablevision II) 536 F.3d 121. (2d Cir. 2008) at 131. “When there is a dispute as to the

author of an allegedly infringing instance of reproduction Netcom and its progeny direct our attention to the volitional conduct that causes the
copy to be made. There are only two instances of volitional conduct in this case: Cablevisions conduct in designing housing and maintai—

ning a system that exists only to produce a copy and a customer’s conduct in ordering that system to produce a copy of a specific program. ”

@ Cartoon Network LP v. CSC Holdings Inc. ( Cablevision II) 536 F.3d 121. (2d Cir. 2008) at 131. “In the case of a VCR it seems

clear—and we know of no case holding otherwise—that the operator of the VCR the person who actually presses the button to make the re—

cording supplies the necessary element of volition not the person who manufactures maintains or if distinct from the operator owns the
machine. ”
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(D Cartoon Network LP v. CSC Holdings Inc. ( Cablevision II) 536 F.3d 121. (2d Cir. 2008) at 131. “In determining who actually
‘makes’ a copy a significant difference exists between making a request to a human employee who then volitionally operates the copying
system to make the copy and issuing a command directly to a system which automatically obeys commands and engages in no volitional con—
duct. ”

@ National Rugby League Investments Pty Ltd and Another v Singtel Optus Pty Ltd and Others 2012 FCAFC 59 at 59.

(3 National Rugby League Investments Pty Ltd and Another v Singtel Optus Pty Ltd and Others 2012 FCAFC 59 at 58.

@ National Rugby League Investments Pty Lid and Another v Singtel Optus Pty Lid and Others 2012 FCAFC 59 at 60 66.

( National Rugby League Investments Pty Lid and Another v Singtel Optus Pty Ltd and Others 2012 FCAFC 59 at75.

(© National Rugby League Investments Pty Lid and Another v Singtel Optus Pty Ltd and Others 2012 FCAFC 59 at 78.
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(D National Rugby League Investments Pty Ltd and Another v Singtel Optus Pty Ltd and Others

@ . Recording broadcasts for replaying at more convenient time

(1) This section applies if a person makes a cinematograph film or sound recording of a broadcast solely for private and domestic use by watc—

hing or listening to the material broadcast at a time more convenient than the time when the broadcast is made.

(2) The making of the film or recording does not infringe copyright in the broadcast or in any work or other subject-matter included in the

broadcast.

® © (3) Subsection (2) is taken never to have applied if an article or thing embodying the film or recording is:
let for hire; or

)

)

>) by way of trade offered or exposed for sale or hire; or
) distributed for the purpose of trade or otherwise; or

)

used for causing the film or recording to be seen or heard in public; or

used for broadcasting the film or recording.

2012 FCAFC59 at7s.
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The Cultural Allegories in Nie Hualing’s
Novels: From Sangqing yu Taohong

To Qian shan wai Shui chang liu

LI Ya—ping

College of Liberal Art Jinan University
Guangzhou 510632  China

Abstract: The famous overseas Chinese writer
Hualing Nie created two novels Sangging Yu Tao-
hong and Qian Shan Wai Shut Chang Liu which
are great works in Overseas Chinese Literature.
The essay analyzes the transitions from three as—
pects: the representation of protagonist’s image
protagonist’s identity and novel construction. Hua-
ling Nie’s cultural allegory unfixable identity and
the orientation of overseas” Chinese can be re—
vealed clearly through those three perspectives.
Key words: Hualing Nie; cultural allegory; over—

seas Chinese; national identity

“Time-Shifting” in the Cloud Computing
Era: Analysis on the Optus Case

XU Yan-bing

Law School Shanghai JiaoTong University
Shanghai 200240  China

Abstract: Before the attention of scholars and the
legislative adjustment the legality of cloud com-—
puting has been passed the judicial review by the
way of legal precedent. There have been legal
precedents regarding the cloud computing in Unit—
ed States Singapore and Germany. But there is
difference between the judgment of Optus case by

the Full Court of Austrial in April 2012 and the

one of Cablevision case by the Second Circuit
Court of United States in 2008. Due to the analy—
sis on the judgment of Optus case this paper is to
discuss the evolution of “time-shifting” rule of
copyright law under the cloud computing and ex—
plore the possible countermeasures for the legisla—
tion and judicature to handle the cases regarding
the “cloud computing”.

Key words: Cloud Computing; Copyright; Time-—
Shifting

Chinese Model of Impeachment Rule

—Based on the analysis of police witness

MOU Lu-ye

School of Law Peking University
Beijing 100088  China

Abstract: As a sort of supplementary evidences

impeachment evidence is designed to argue the re—
liability of witness and credibility of his/her testi—
mony. Chinese Criminal Evidence Law absorbs
four reasons for impeachment in Anglo-American
Evidence Law including ( 1) bias or interest
(2) sensory or mental defects (3) specific con—
tradiction and (4) prior inconsistent statements.
Additionally due to the preference to factfinding
and affiliated competence of evidence it is advisa—
ble and reasonable to impeach the competence of
evidence as well as the weight of evidence. Com-—
pared with cross-examination Chinese lawyers do
better in impeachment by submitting extrinsic evi—
dence. The court pays more attention to the credi—
bility and truthfulness of evidence and the “new

legalism on evaluating evidence” has brought great

effects in profound ways. Chinese impeachment



